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National Aeronattics and Space Administration

Headgquarters
Washington, DC 20546-0001

January 11, 2010

Office of the General Counsel

Benjamin Allison

Sutin Thayer & Browne
317 Paseo de Peralta
P.O. Box 2187

Santa Fe, NM 87504

VIA EMAIL and FIRST CLASS MAIL

Re:  Objection of Rapid Imaging Software, Inc. to Disclosure of Submitted
Information under FOIA Exemptions (b)}(4) and (b)(5)
Jed Margolin v. National Aeronautics and Space Administration
Case No. 3:09-CV-00421-LRH-VPC

Dear Mr. Allison:

Thank you for your letter dated November 11, 2009 stating the objections of Rapid Imaging
Software, Inc. (“Rapid Imaging”) to the disclosure of certain documents (the *Documents”™)
submitted to the National Aeronautics and Space Administration (“NASA"™) on the basis that
the Documents are exempt from disclosure under 5 U.S.C. § 552(b)(4) (FOIA Exemption 4)
and § 552(b)(5) (FOIA Exemption 5). The Documents were identified in a schedule
enclosed with our letter to Mr. Michael Abernathy, dated October 28, 2009.

Rapid Imaging asserts that the Documents include both privileged communications between
Rapid Imaging and its counsel for the purpose of obtaining legal advice and confidential
attorney work product prepared by counse! for Rapid Imaging to supplement Rapid
Imaging’s defense of potential claims for patent infringement made by Optima Technology
Group. The Documents were received by NASA in response to a request by NASA’s
counsel to Rapid Imaging’s counsel. At the time the Documents were provided to NASA,
Rapid Imaging expressed its intention and desire that the Documents not be disclosed.

Although Rapid Imaging’s intention is not dispositive on the question regarding the
releasability of the Documents under the FOIA, the record reflects that NASA obtained the
Documents in order to assist it in making a determination with regard to the validity of
claims of patent infringement made by Optima Technology Group. The claims against
NASA with respect to the same patents and the same technologies as the claims asserted by
Optima Technology Group against Rapid Imaging,
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Upon review of the facts surrounding NASA'’s receipt of the Documents, the circumstances
surrounding the creation of the Documents (including the selection and collation of the
technical publications supporting the legal analyses contained therein), and the arguments
and cases cited in your letter, the Agency has determined that the Documents are exempt
from disclosure in their entireties as “trade secrets and commercial or financial information
obtained from a person which is privileged and confidential” under 5 U.S.C. § 552(b)(4)
(FOIA Exemption 4).

Inasmuch as our determination that the Docuaments are exempt from disclosure under FOIA
Exemption 4 is dispositive with regard to release of the Documents under the FOIA in the
context of the above-referenced litigation, Jed Margolin v. National Aeronautics and Space
Administration, Case No. 3:09-CV-00421-LRH-VPC, NASA reserves its determination on
the arguments presented 5 U.S.C. § 552(b)(5) (FOIA Exemption 5) until such time as
further consideration of these arguments may be necessary to determine releasability of the
Documents,

No response is required from Rapid Imaging with regard to this determination,
Sincerely,

Lo Slon b
Courtney B. Gyaham

Associate General Counsel

cc: Gary G. Borda, Esq., Agency Counsel for Intellectual Property
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National Aeronautics and Space Administration

Headquarters
Washington, DC 20546-0001

November 5, 2009
Reply to Aunof: O08-HQ-F-00270

Mr.Jed Margolin
1981 Empire Road
Reno, NV 89521

Dear Mr. Margolin:

This is a supplemental response to your Freedom of Information Act (FOIA) request
for “all documents related to the Administrative Claim of Jed Margolin for
Infringement of U.S. Patent Nos, 5,566,073 and 5,904,724; NASA Case No. 1-222,”
from the files of the National Aeronautics and Space Administration (NASA).

Although arguably outside the scope of your request to the NASA Headquarters
FOIA Office, NASA has expanded its search to identify additional records, provided
by offices located at the Johnson Space Center (JSC), Langley Research Center
(LaRC), the NASA Management Office (NMO) and Headquarters (HQ), which are
cansidered responsive to your request. These enclosed documents, consisting of
approximately 4,000 pages of agency records are a part of a system of records
exempt from the mandatory disclosure provisions under Title 5, USC §552 of the
FOIA. Certain documents and portions of documents have been withheld under
applicable FOIA exemptions.

The removal of this information constitutes a partial denial pursuant to the foliowing
provisions of Title 5, USC, §552:

{b)(3) - implementing nondisclosure provisions that are contained in 41 U.S.C. §
253h, which protects “proposals in the possession or control of an executive
agency”;

(b)(4) — which protects “trade secrets and commercial or financial information
obtained from a person that is privileged or confidential”;

(b)(5) ~ which protects inter-agency documents generated which “are
predecisional and/or defiberative in nature” and information protected as attorney
work product; and

(b)(8) — which protects the privacy interests of individuals by protecting
“information concerning his or her person.”
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Since you have appealed the initial response to this FOIA and instituted litigation
against NASA on your request, your administrative remedies stemming from this
supplemental response have been exhausted and any appeal on this supplemesntal
response must be addressed in that action.

Any further questions should be directed to the undersigned, at (202) 358-0068.

Sincerely,
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